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(c) Petitions for discretionary review 
may be filed only upon one or more of 
the following grounds: 

(1) A finding of a material fact is 
clearly erroneous based upon the evi-
dence in the record; 

(2) A necessary legal conclusion is 
contrary to law or precedent: 

(3) A substantial and important ques-
tion of law, policy, or discretion is in-
volved (including the amount of the 
civil penalty); or 

(4) A prejudicial procedural error has 
occurred. 

(d) Each issue must be separately 
numbered, concisely stated, and sup-
ported by detailed citations to the 
record, statutes, regulations, and prin-
cipal authorities. Issues of fact or law 
not argued before the Judge may not 
be raised on review unless they were 
raised for the first time in the initial 
decision, or could not reasonably have 
been foreseen and raised by the parties 
during the hearing. The Administrator 
will not consider new or additional evi-
dence that is not a part of the record 
before the Judge. 

(e) No oral argument on petitions for 
discretionary review will be allowed. 

(f) Within 30 days after service of a 
petition for discretionary review, any 
party may file and serve an answer in 
support or in opposition. No further re-
plies are allowed. 

(g) If the Administrator declines to 
exercise discretionary review, such 
order will be served on all parties per-
sonally or by registered or certified 
mail, return receipt requested, and will 
specify the date upon which the 
Judge’s decision will become effective 
as the final decision of NOAA. The Ad-
ministrator need not give reasons for 
declining review. 

(h) If the Administrator grants a pe-
tition for discretionary review, he or 
she will issue an order specifying issues 
to be briefed and a briefing schedule. 
Such issues may constitute one or 
more of the issues raised in the peti-
tion for discretionary review and/or 
matters the Administrator wishes to 
review on his or her own initiative. 
Only those issues specified in the order 
may be argued in the briefs and consid-
ered by the Administrator. No oral ar-
gument will be permitted. 

(i) After expiration of the period for 
filing briefs under paragraph (h) of this 
section, the Administrator will render 
a written decision on the issues under 
review. The Administrator will trans-
mit the decision to each of the parties 
by registered or certified mail, return 
receipt requested. The Administrator’s 
decision becomes the final administra-
tive decision on the date it is served, 
unless otherwise provided in the deci-
sion. 

Subpart D—Permit Sanctions and 
Denials 

GENERAL 

§ 904.300 Scope and applicability. 

(a) This subpart sets forth policies 
and procedures governing the suspen-
sion, revocation, modification, and de-
nial of permits for reasons relating to 
enforcement of the statutes cited in 
§ 904.1(c), except for the statutes listed 
in paragraph (b) of this section. These 
reasons include nonpayment of civil 
penalties or criminal fines, and viola-
tions of statutes, regulations, or per-
mit conditions. Nothing in this subpart 
precludes sanction or denial of a per-
mit for reasons not relating to enforce-
ment. As appropriate, and unless other-
wise specified in this subpart, the pro-
visions of Subparts A, B, and C apply to 
this subpart. 

(b) Regulations governing sanctions 
and denials of permits issued under the 
Deep Seabed Hard Mineral Resources 
Act (30 U.S.C. 1401 et seq.) appear at 15 
CFR part 970; under the Ocean Thermal 
Energy Conversion Act of 1980 (42 
U.S.C. 9101 et seq.), at 15 CFR part 981. 

§ 904.301 Bases for sanctions or deni-
als. 

(a) Unless otherwise specified in a 
settlement agreement, or otherwise 
provided in this subpart, NOAA may 
take action under this subpart with re-
spect to any permit issued under the 
statutes cited in § 904.1(c). The bases for 
an action to sanction or deny a permit 
are as follows: 

(1) The commission of any offense 
prohibited by any statute administered 
by NOAA, including violation of any 
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regulation promulgated or permit con-
dition or restriction prescribed there-
under, by the permit holder or with the 
use of a permitted vessel; 

(2) The failure to pay a civil penalty 
assessed under subparts B and C of this 
part; or 

(3) The failure to pay a criminal fine 
imposed or to satisfy any other liabil-
ity incurred in a judicial proceeding 
under any of the statutes administered 
by NOAA. 

(b) A sanction may be imposed or a 
permit denied under this subpart with 
respect to the particular permit per-
taining to the offense or nonpayment, 
and may also be applied to any NOAA 
permit held or sought by the permit 
holder, including permits for other ac-
tivities or for other vessels. Examples 
of the application of this policy are the 
following: 

(1) NOAA suspends Vessel A’s fishing 
permit for nonpayment of a civil pen-
alty pertaining to Vessel A. The owner 
of Vessel A buys Vessel B and applies 
for a permit for Vessel B to participate 
in the same or a different fishery. 
NOAA may withhold that permit until 
the sanction against vessel A is lifted. 

(2) NOAA revokes a Marine Mammal 
Protection Act permit for violation of 
its conditions. The permit holder sub-
sequently applies for a permit under 
the Endangered Species Act. NOAA 
may deny the ESA application. 

(3) Captain X, an officer in Country 
Y’s fishing fleet, is found guilty of as-
saulting an enforcement officer. NOAA 
may impose a condition on the permits 
of Country Y’s vessels that they may 
not fish in the fishery conservation 
zone with Captain X aboard. (See 
§ 904.320(c).) 

(c) Sanction not extinguished by sale. 
[Reserved] 

§ 904.302 Notice of permit sanction 
(NOPS). 

(a) A NOPS will be served personally 
or by registered or certified mail, re-
turn receipt requested, on the permit 
holder. When a foreign fishing vessel is 
involved, service will be made on the 
agent authorized to receive and re-
spond to any legal process for vessels of 
that country. 

(b) The NOPS will set forth the sanc-
tion to be imposed, the bases for the 

sanction, and any opportunity for a 
hearing. It will state the effective date 
of the sanction, which will ordinarily 
not be earlier than 30 calendar days 
after the date of receipt of the NOPS 
(see § 904.322). 

(c) Upon demand by an authorized en-
forcement officer, a permit holder 
must surrender a permit against which 
a sanction has taken effect. The effec-
tiveness of the sanction, however, does 
not depend on surrender of the permit. 

§ 904.303 Notice of intent to deny per-
mit (NIDP). 

(a) NOAA may issue an NIDP if the 
applicant has been charged with a vio-
lation of a statute, regulation, or per-
mit administered by NOAA. 

(b) The NIDP will set forth the basis 
for its issuance and any opportunity 
for a hearing, and will be served in ac-
cordance with § 904.302(a). 

(c) NOAA will not refund any fee(s) 
submitted with a permit application if 
an NIDP is issued. 

(d) An NIDP may be issued in con-
junction with or independent of a 
NOPS. Nothing in this section should 
be interpreted to preclude NOAA from 
initiating a permit sanction action fol-
lowing issuance of the permit, or from 
withholding a permit under § 904.310(c) 
or § 904.320. 

§ 904.304 Opportunity for hearing. 

(a) Except as provided in paragraph 
(b) of this section, the recipient of a 
NOPS or NIDP will be provided an op-
portunity for a hearing. The hearing 
may be combined with any other hear-
ing under this part. 

(b) There will be no opportunity for a 
hearing if, with respect to the violation 
that forms the basis for the NOPS or 
NIDP, the permit holder had a previous 
opportunity to participate as a party 
in a judicial or administrative hearing, 
whether or not the permit holder did 
participate, and whether or not such a 
hearing was held. 

(c) If entitled to a hearing under this 
section, the recipient of a NOPS or 
NIDP will have 30 calendar days from 
receipt of the notice to request a hear-
ing. A request for hearing must be 

VerDate Aug<04>2004 04:49 Feb 24, 2005 Jkt 205050 PO 00000 Frm 00060 Fmt 8010 Sfmt 8010 Y:\SGML\205050T.XXX 205050T


